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DIRT IS DIRT,

Right?
This article discusses some of the issues facing modern development with
respect to dirt movement.
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As the ground thaws, construction season comes.
Backhoes, excavators, graders, and shovels will turn up and
redistribute dirt throughout the country. In some places,
development will be smooth; in others, it may take longer
and be more costly than anticipated.
Dirt moving often has a signiﬁcant cost. However, when soil
is contaminated, marginally contaminated, impacted, or simply
an “environmental concern,” the costs for lawfully addressing
this dirt as part of a development can increase substantially.
When those costs are anticipated in the beginning of the
project, the project usually continues without issue. However,
when the assumption is made that dirt is just dirt—when in
fact it is not—costs may rise and schedules may halt. The
excavation, movement, reuse, and disposal of dirt may be
regulated by different agencies.

Relevant Regulatory Criteria
One concern is whether the soil at a site may be a “waste,”
as that term is used in environmental regulation. In certain
circumstances, dirt can be regulated under the Resource
Conservation and Recovery Act (RCRA) as hazardous waste,
it can be regulated under state law as solid waste, it can be
regulated by state law in some other manner (e.g., as “historic
ﬁll”), or it may be completely unregulated.
RCRA
At the federal level, dirt will constitute hazardous waste when
it is generated if the dirt contains a listed hazardous waste or

if the dirt is characteristically hazardous. To determine
whether the dirt contains a listed waste, one must carefully
analyze the facts surrounding the contaminated media within
the dirt to understand whether it contains a listed waste. Where
a waste generator makes a good faith effort to determine the
source of contamination, but the necessary records are unavailable or the analysis is inconclusive, one may assume that
the source of the contamination is not from a process that
would make the dirt a listed waste.1 However, in other cases
where the generator knows the source of contamination, and
that source is listed waste, the dirt itself must be treated as
a listed hazardous waste using RCRA’s so-called “containedin” policy.2
To be characteristically hazardous, dirt must meet one of the
four characteristics under RCRA, 40 CFR §§ 261.20-261.24.
These characteristics include corrosivity, toxicity, ignitability,
and reactivity. When dirt is characteristically hazardous, it is
often due to the presence of heavy metals or solvents (i.e.,
the soil is toxic), or to signiﬁcant residual petroleum product
contamination (i.e., the soil is ignitable).
Under RCRA rules, and many solid waste rules, waste dirt
is usually “generated” when it is excavated, except in some
atypical circumstances, such as when the soil is within a
RCRA-designated Area of Concern. At most sites, in order to
determine whether the dirt itself is hazardous, it is the developer’s obligation to characterize the dirt to ensure that it is
treated and handled appropriately under federal law when it
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is excavated. For states that administer RCRA on behalf of
the U.S. Environmental Protection Agency (EPA), there may
be additional requirements that apply.
Solid Waste
If the dirt is not hazardous waste, but is moderately contaminated above background impact levels, it may be considered
a regulated solid waste. Solid waste thresholds are typically
based on analytical analysis, and can vary from state to state.
Usually, as in RCRA, the determination of whether dirt is
considered to be a solid waste is made at the time the soil
is excavated.
Other Categories of Moderately Contaminated Soils
Some states have other classes of moderately contaminated
soils. For example, before environmental regulations were
prevalent, development in many communities consisted of

distances, may cause environmental harm in the new location.
To prevent this type of harm, the U.S. Department of Agriculture (USDA) has developed strict soil import limitations and
domestic quarantine areas (see, e.g., 7 CFR Part 330; 7 CFR
Part 301). Additionally, some states have additional limits
on the use of imported soil materials.

How to Handle Your Dirt
Understanding the risks associated with the dirt at your
development site usually requires learning about your dirt
prior to excavation, as the regulatory waste criteria are typically
triggered when the soil is excavated. So how do you know if
your dirt is impacted?
In many transactions, a Phase I Environmental Site Assessment
is performed to evaluate the risk of any past releases of hazardous substances or petroleum at the property. Additionally,

Failing to identify the risks and incorporate
lawful handling and disposal requirements
into a project can give rise to significant
additional and unanticipated costs
for development.

ﬁlling and grading the land with whatever materials were
available. In some areas, these ﬁll materials could have included
slag, coal ash, riprap, foundry sand, clinkers, cinders, concrete,
sediments, solid waste, and construction/demolition debris.
Some areas speciﬁcally regulate the historic ﬁll, which is
generally identiﬁed due to the presence of man-made
heterogeneous materials scattered throughout an area.
In areas where it is relatively common, some communities
have speciﬁc requirements when historic ﬁll is uncovered.
These programs can take the form of speciﬁc reports approved
by the local agencies, or by speciﬁc construction and handling
requirements set forth in regulation or guidance. Where
regulated, the state programs vary in administration, but
usually allow for moderately impacted ﬁll to remain on site,
subject to conditions.
Clean Fill
Of course, some dirt really is just dirt. Usually, there are
minimal restrictions on the reuse of existing dirt, especially
when it is reused on-site. However, even natural soil may
carry environmental issues—clean soil material may have
seeds, larvae or micro-organisms that, when transported

these Phase I reports should also identify when soil staining
or other minor leaks or releases exist at the property. Even if
not noted in the Phase I report, evidence of shallow soil
contamination may be visible as discolored soil or distressed
vegetation at the property.
Where impacted soil exists, laboratory analysis of soil is often
helpful. Laboratory data can be used to justify either an offsite
disposal or reuse strategy. In some development, it is often
advisable or required to develop data to ensure the soil meets
state standards for the proposed use. For example, planned
residential developments usually require cleaner dirt than
planned industrial developments. Soil testing data is often used
to evaluate risks and costs for soil handling. (Note, however,
that this kind of analysis does not always answer the question
of whether the dirt is characteristically hazardous under RCRArequired test methods. See 40 CFR §§ 261.20-261.24.)
Using soil testing data, developers can plan for the ultimate
use of the soil. Some soil must be disposed (as in a landﬁll),
some soil can be reused without limits, and some soils may
only be reused subject to conditions prescribed by applicable
regulatory authorities. Developers should consult with their
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environmental counsel on applicable restrictions in their
jurisdiction. The earlier in the project that these issues are
addressed, the fewer potential issues the dirt can cause.

Implications of Mishandling
Regulatory agencies typically have authority to bring
enforcement actions against those who violate dirt-handling
rules. Enforcement actions may come with a civil penalty or
injunctive order requiring restoration or other earthwork to
address real or perceived environmental harms caused by
mishandling the dirt. EPA is authorized to issue ﬁnes over
US$71,000 each day of RCRA violations for mishandling
soils that are hazardous waste (40 CFR §19.4), though
most penalties are for less than that amount. Similarly, states
can impose monetary penalties and/or injunctive orders for
mishandling soils under applicable state laws.
Additionally, those who move dirt have been found to be
liable parties under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA).
CERCLA is a strict liability statute with joint and several liability
features that can result in one potentially responsible party
paying for one hundred percent of all cleanup costs. For

example, a developer who moved contaminated soils from
one area to another area has been held as liable under
CERCLA as the owner at the time of disposal.3 Furthermore,
developers may lose available CERCLA liability defenses by
utilizing soil management practices that constitute “disposal”
or otherwise exacerbate existing environmental conditions.
As a result, failing to identify the risks and incorporate lawful
handling and disposal requirements into a project can give
rise to signiﬁcant additional and unanticipated costs for
development.

Conclusion
Dirt is not always just dirt. Identifying and anticipating
potential issues with dirt in a development project in advance
is one strategy to minimize potential environmental liabilities
and unanticipated delays. Because the regulatory structure
varies across the states, it is important that the developer
knows the dirt for the project site and also engages
competent legal counsel to assist in developing a strategy
to resolve environmental issues with the dirt in compliance
with applicable laws. em
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